
IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF MISSOURI 

EASTERN DIVISION 

SUZANNE DEGNEN, D.M.D., P.C. 
d/b/a SUNSET TOWER FAMILY 
DENTISTRY, Individually and on behalf of 
all others similarly situated, 

Plaintiff, 

v. 

ZIMMER DENTAL, INC. d/b/a ZIMMER 
DENTAL, AMY BETH GERZOG and JOHN 
DOES 1-10, 

Defendants. 

) 
) 
) 
) Case No. 4:15-cv-01103-RLW 
) 
) Hon. Judge Ronnie L. White 
) 
) 
) 
) 
) 
) 
) 
) 

ORDER GRANTING MOTION FOR 
PRELIMINARY APPROVAL OF SETTLEMENT 

This matter is before the Court on the Motion of Plaintiff Suzanne Degnen, D.M.D., P.C., 

d/b/a Sunset Tower Family Dentistry ("Plaintiff') for Preliminary Approval of Class Action 

Settlement and Notice to the Class with Defendants Zimmer Dental, Inc. ("Zimmer Dental") and 

Amy Beth Gerzog (collectively, "Defendants"). 

Having considered the Parties' Joint Motion for and Memorandum in Support of 

Preliminary Approval of Class Action Settlement, the signed Settlement Agreement (the 

"Settlement Agreement") filed contemporaneously with the Parties ' Joint Motion for Preliminary 

Approval, and all other evidence submitted concerning the Parties ' motion, and being duly 

advised in the premises, the Court hereby finds that: 

(a) The settlement proposed in the Settlement Agreement has been negotiated in good 

faith at arm' s length and is preliminarily determined to be fair, reasonable, adequate, and in the 

best interests of the Settlement Class (as defined below). 
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(b) The Class Notice (as described in the Settlement Agreement) fully complies with 

Federal Rule of Civil Procedure 23(c)(2)(B) and due process, constitutes the best notice 

practicable under the circumstances, and is due and sufficient notice to all persons entitled to 

notice of the settlement of the Litigation. 

( c) With respect to the Settlement Class, this Court finds that, for settlement purposes 

only, certification is appropriate under Federal Rule of Civil Procedure 23(a) and (b)(3). This 

Court finds that members of the Settlement Class will receive notice of the settlement through 

the notice program described below. 

(d) This Court finds that the Class Notice described below constitutes the best notice 

practicable under the circumstances and fully complies with Federal Rule of Civil Procedure 

23( c )(2)(B). 

IT IS THEREFORE ORDERED THAT: 

1. The settlement proposed in the Settlement Agreement has been negotiated in good 

faith at arm' s length and is preliminarily determined to be fair, reasonable, adequate, and in the 

best interests of the Settlement Class in light of the factual , legal, practical and procedural 

considerations raised by this case. 

2. The following class (the "Settlement Class") is preliminarily certified solely for 

the purpose of settlement pursuant to Federal Rule of Civil Procedure 23(a) and (b)(3): 

All persons who: (1) on or after February 17, 2011 through the 
date of preliminary approval, (2) were sent a telephone facsimile 
message of material advertising the commercial availability or 
quality of any property, goods, or services by or on behalf of 
Defendants, (3) with respect to whom Defendants cannot provide 
evidence of prior express permission or invitation for the sending 
of such faxes, (4) with whom Defendants do not have an 
established business relationship, (5) which did not state that the 
recipient may make a request to the sender of the advertisement 
not to send any future advertisements to a telephone facsimile 
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machine or machines and that failure to comply, within 30 days, 
with such a request meeting the requirements under 47 C.F.R. § 
64.1200(a)(4)(v) is unlawful, or (6) which did not include a 
facsimile number for the recipient to send an opt-out request. 

The Court makes a preliminary finding that this action satisfies the applicable 

prerequisites for class action treatment under Fed. R. Civ. P. 23(a) and (b). The Settlement Class 

as defined in the Settlement Agreement is so numerous that joinder of all members is not 

practicable, there are questions of law and fact common to the Settlement Class, the claims of the 

Class Representative are typical of the claims of the Settlement Class, and the Class 

Representative will fairly and adequately protect the interests of the Settlement Class. Questions 

of law and fact common to the members of the Settlement Class predominate over any questions 

affecting only individual members, and a class action is superior to other available methods for 

the fair and efficient adjudication of the controversy. 

3. The Court preliminarily appoints Plaintiff Suzanne Degnen, D.M.D., P.C. , d/b/a 

Sunset Tower Family Dentistry as Class Representative of the Settlement Class and finds that it 

meets the requirements of Fed. R. Civ. P. 23. 

4. The Court preliminarily appoints the following lawyers as Settlement Class 

Counsel and finds that they meet the requirements of Fed. R. Civ. P. 23: Ronald J. Eisenberg, 

Mary B. Schultz, and Robert Schultz of Schultz & Associates LLP, 640 Cepi Drive, Suite A, 

Chesterfield, Missouri 63005. 

5. If (i) the Settlement Agreement is terminated pursuant to its terms; (ii) the 

Settlement Agreement, the Preliminary Approval Order, and the Final Approval Order do not for 

any reason become effective; or (iii) the Settlement Agreement, Preliminary Approval Order, and 

Final Approval Order are reversed, vacated, or modified in any material respect which is not 

agreeable to all Parties, then (a) all orders entered pursuant to the Settlement Agreement shall be 
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deemed vacated, including without limitation the certification of the Settlement Class and all 

other relevant portions of this Order; (b) this case shall proceed as though the Settlement Class 

had never been certified; and ( c) no reference to the prior Settlement Class, or any documents 

related thereto, shall be made for any purpose. If the settlement does not become final in 

accordance with the terms of the Settlement Agreement, then the Final Approval Order shall be 

void and shall be deemed vacated. Zimmer Dental retains the right to oppose class certification 

if the settlement is vacated, and the doctrines of res judicata, collateral estoppel or law of the 

case shall not be applied. 

6. The Settlement Administrator shall give notice of the settlement, its terms, the 

right to opt out, appear and the right to object to the settlement as set forth in the Settlement 

Agreement. The Settlement Agreement' s plan for class notice is the best notice practicable 

under the circumstances and satisfies the requirements of due process and Fed. R. Civ. P. 23. 

That plan is approved and adopted. 

7. The form of notice that the Settlement Administrator will provide is attached as 
i 

Exhibits 2-3 to the Settlement Agreement. By December 30, 2015, the Settlement Administrator 

is ordered to send the Notice and Claim Form via U.S. mail substantially in the form of Exhibit 

l , including a Claim Form, to those identified on the Fax List. For all individuals and entities on 

the Fax List for which there is no physical address available, or for any recipients whose mail is 

returned as undeliverable, the Settlement Administrator is ordered to send the Notice and Claim 

Form by email, if available, and if not then by facsimile substantially in the form of Exhibit 3. 

The Settlement Administrator shall also create a settlement website that shall post the Notices 

(Exhibits 2-3), Claim Form, Preliminary Approval Order, and Settlement Agreement (excluding 

exhibits), and shall allow for electronic submission of claim forms. This combined notice 
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program fully complies with the requirements of Federal Rule of Civil Procedure 23(c)(2)(B) 

and due process, constitutes the best notice practicable under the circumstances, and is due and 

sufficient notice to all persons entitled to notice of the proposed settlement of this lawsuit. The 

Court finds that no other notice is necessary. The Settlement Administrator shall provide the 

Notice and/or the Claim Form to Class Members who call to request it. 

8. Pending determination of whether final approval of the Settlement Agreement 

should be granted, the Court enjoins Plaintiff and all members of the Settlement Class unless and 

until they have timely excluded themselves, and such exclusion has been approved by the Court, 

from (a) filing, commencing, prosecuting, intervening in or participating as a plaintiff, claimant 

or class member in any other lawsuit, arbitration or other proceeding in any jurisdiction based 

on, relating to or arising out of the claims and causes of action and/or the facts and circumstances 

giving rise to the Litigation and/or the Released Claims, (b) filing, commencing or prosecuting a 

lawsuit, arbitration or other proceeding as a class action on behalf of any members of the 

Settlement Class who have not timely excluded themselves, based on, relating to or arising out of 

the claims and causes of action and/or the facts and circumstances giving rise to the Litigation 

and/or the Released Claims and ( c) attempting to effect Opt Outs of a class of individuals in any 

lawsuit or arbitration proceeding based on, relating to or arising out of the claims and causes of 

action and/or the facts and circumstances giving rise to the Litigation and/or Released Claims. 

9. To effectuate the settlement, the Court establishes the following deadlines for the 

events set forth in the Settlement Agreement and directs the Parties to incorporate the deadlines 

in the Notice and Claim Form: 

(a) Claim Forms shall be returned by Class Members to the Settlement 

Administrator online, by fax, or mail postmarked on or before February 29, 2016. Claims 
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not submitted by this date shall be barred. 

(b) Objections of Class Members or any appearance of an attorney on behalf 

of a Class Member shall be filed in this Court and served by mail postmarked to Class 

Counsel and Defendants ' Counsel on or before February 29, 2016, or shall be forever 

barred. Each objection must contain the following information: (i) the objector' s name 

(or business name, if the objector is an entity), and address; (ii) the telephone number for 

the facsimile machine on which the Settlement Class Member was sent the fax; (iii) a 

statement of the objection to the Settlement Agreement; (iv) an explanation of the legal 

and factual basis for the objection; and (v) documentation, if any, to support the 

objection. Any member of the Settlement Class who has timely filed an objection must 

appear at the settlement approval hearing, in person or by counsel. The right to object to 

the proposed settlement must be exercised individually by <;lil individual member of the 

Settlement Class, not as a member of a group or subclass. 

( c) All memoranda filed by any member of the Settlement Class in connection 

with objections must be filed in this Court and served on Class Counsel and counsel for 

Defendants by mail postmarked on or before February 29, 2016, or shall be forever 

barred. 

( d) Requests by any Class Member to opt out of the settlement must be mailed 

to the Settlement Administrator on or before February 29, 2016, or shall be forever 

barred. A notice of intention to opt out must contain the following information: (a) the 

Class Member's name, address, and the telephone number for the facsimile machine on 

which the Class Member was sent the fax ; and (b) a statement to the effect that the Class 
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Member does not want to participate in the settlement and waives all rights to any 

benefits of the settlement. 

10. The Settlement Administrator shall cause to be filed an affidavit regarding notice 

by March 10, 2016. 

11. The Settlement Administrator shall cause to be filed proof of compliance with the 

notice requirements of the Class Action Fairness Act of 2005, 28 U.S.C. § 1715(b), no later than 

November 30, 2015. 

12. Class Counsel shall file with the Court a list of the individual members of the 

Settlement Class seeking exclusion by March 21 , 2016. 

13. The final hearing to determine whether the settlement is fair, reasonable, and 

adequate, and whether it should be approved by the Court, will be conducted on April 14, 2016 

at 2:00 p.m. 

14. All papers in support of the Settlement Agreement shall be filed no later than 

March 31 , 2016. Any responses to objections shall be filed with the Court on or before March 

31 , 2016. There shall be no replies from objectors. 

15. In the event that the settlement does not become final and the Effective Date does 

not occur in accordance with the terms of the Settlement Agreement, then this Order shall be 

void and shall be deemed vacated. 

16. The Court may, for good cause, extend any of the deadlines set forth in this Order 

or adjourn or continue the final approval hearing without further notice to the Settlement Class. 

17. Kurtzman Carson Consultants LLC shall be the Settlement Administrator. 

18. Costs associated with notice, claims administration and distribution of settlement 

checks shall be paid by Zimmer Dental separate and apart from the Settlement Floor. Zimmer 
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Dental shall provide the Fax List to the Settlement Administrator within twenty-eight (28) days 

after this Order is entered. 

19. Class Counsel to file their fee petition at least twenty-eight (28) days prior to the 

deadline for Class Members to submit objections. 

}lj~/.~ 
RONNIE L. WHITE 
UNITED STATES DISTRICT JUDGE 
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